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Introduction
[bookmark: _Hlk222926478]The National Disability Authority (NDA) is the independent statutory body with a duty to provide evidence-informed advice and guidance to government on disability policy and practice and to promote Universal Design. The NDA wishes to thank the Joint Committee on Disability Matters for the opportunity to contribute to its consultation informing its pre-legislative scrutiny of the Disability (Amendment) Bill 2025.
Due to the short timeframe for this consultation, we have limited our observations primarily to the changes proposed in the Bill rather than broader changes to the overall statutory framework governing assessments of need under Part 2 of the Disability Act 2005. 
General observations 
UN Convention on the Rights of Persons with Disabilities
Ireland ratified the UN Convention on the Rights of Persons with Disabilities (UNCRPD) in March 2018 and its Optional Protocol in November 2024. There are several Articles of the Convention relevant to assessments of need, however of particular importance is the right to health enshrined in Article 25 of the Convention. 
Under Article 25 UNCRPD, States Parties, including Ireland, recognise that persons with disabilities have the right to the enjoyment of the highest attainable standard of health without discrimination on the basis of disability. States Parties are required to take all appropriate measures to ensure access for persons with disabilities to health services that are gender-sensitive, including health-related rehabilitation. In particular, States Parties must provide those health services needed by persons with disabilities specifically because of their disabilities, including early identification and intervention as appropriate, and services designed to minimise and prevent further disabilities, including among children and older persons.
The NDA advises that the Committee has regard to requirements under the Convention when considering changes to Part 2 of the Disability Act 2005. The NDA has developed a briefing paper on Article 25 of the Convention, detailing the legislation, policies, services and data available relevant to disabled persons, which may be of assistance in this regard. 
Engagement with disabled people and their families
Article 4(3) of the UN Convention on the Rights of Persons with Disabilities (UNCRPD) requires all government departments and statutory agencies to ensure the effective participation of persons with disabilities in the creation and implementation of policies and legislation that impact their lives. The NDA has developed guidance, entitled Participation Matters, for public officials on implementing the obligation to meaningfully engage with disabled people in public decision making. The NDA encourages the Committee to effectively and meaningfully engage with Disabled Persons’ Organisations and disabled people as part of this pre-legislative scrutiny consultation. We also advise that parents and guardians of children with disabilities should be actively consulted and engaged with as part of the consultation process. 
Cross-cutting and overarching observations
Assessment of need process
Before outlining its specific observations in relation to the 2025 Bill, the NDA wishes to highlight the following overarching points in relation to the assessment of need process:
The Education for Persons with Special Educational Needs Act 2004 (EPSEN Act) and Part 2 of the Disability Act 2005 were part of an agreed legislative package to address the health and educational needs of people with disabilities and furthermore were drafted to operate in a joined-up way. The non-commencement of key sections of the EPSEN Act and the challenges to operating Part 2 of the Disability Act 2005 have meant that that joined up operation of the Acts has not happened as originally intended. 
In 2011, the NDA produced a report on the Operation of Assessment of Need Under Part 2 of the Disability Act. Although this was 15 years ago, many of the points contained therein remain valid. The report showed that, despite the non-commencement of key sections of the EPSEN Act, resource allocation rules in the education sector have had a significant impact on demand for and the operation of assessment of need under Part 2 of the Disability Act. Similarly, the challenges in operating the assessment of need process under the Disability Act (which is one of the factors contributing to long waiting times for assessment and intervention) impact on the education system (by students not being able to access intervention and schools not being able to access support and advice). 
The Department of Education and Youth recently published its review of the EPSEN Act, which highlighted difficulties and inadequacies in the assessment of needs process, underlining the need to ensure timely assessments and effective intervention. The NDA advises the importance of ensuring that the Disability (Amendment) Bill 2025, and changes to the assessment of need process, are informed by the findings of this review. The NDA also welcomes the commitment from the Department of Education and Youth to move away from the current diagnosis-led model that in practice often requires an assessment of need report to access special schools and classes.
The NDA notes that the name “assessment of need” can cause some confusion, and in effect, only refers to one component of the assessment process. The assessment process includes: (1) a determination of disability as per the meaning set out in the legislation, for all applicants (2) a diagnostic assessment, for some applicants and (3) an assessment of need, for some applicants. The NDA advises that efforts to promote greater awareness and clarity around the different components of the assessment process may be beneficial in terms of improving understanding of its purpose.
Some, but not all, children are assessed under Part 2 of the Disability Act 2005 as part of a multidisciplinary team. A recent HIQA Scoping review to inform standards for assessment of need identified multidisciplinary assessments as best practice, finding that assessments of need carried out in most jurisdictions reviewed were either conducted or supported by multi-disciplinary teams.
The resources, time and degree of specialist skill required to conduct assessments of need can differ markedly for people with different impairments and needs, who all undertake the same assessment process under the 2005 Act. The NDA advises that it may be useful to consider the efficacy of this approach, noting that the Health Service Executive (HSE) is compelled under s. 7 of the Health Act 2004 to use resources in the “most beneficial, effective and efficient manner”.
Scale of proposed reform
The NDA notes that the changes proposed in the Disability (Amendment) Bill 2025 represent light touch reform, with the focus on streamlining and minor amendments. The NDA advises that there is scope for wider reform, which should be undertaken in due course. The proposed review of the Disability Act 2005, due to be commenced later this year, presents a timely opportunity for same. 
Shifting from a diagnostic approach to a more needs-based approach
It appears that one of the principal aims of the Disability (Amendment) Bill 2025 is to shift the focus away from diagnostic assessments, in favour of a more needs-based approach. This desired reorientation in approach has clear merit and mirrors the practice in other jurisdictions, which are increasingly moving away from a diagnostic approach to one based on assessing the person’s needs. HIQA’s recent scoping review revealed that, internationally, there is a move towards a person-centred approach to assessment of need that focuses on support needs rather than diagnosis; as this enables early support and intervention.
[bookmark: _Hlk222926784]In addition, court decisions have recognised that a diagnosis is not required for every assessment of need. In its judgment in A.B. v HSE [2023] IECA 275, the Court of Appeal was clear that an approach requiring a diagnosis in every case would be unduly prescriptive and risks encroaching upon the statutorily guaranteed independence of assessment officers (as specified in s. 8(4) of the 2005 Act) in the performance of their functions. Furthermore, the NDA’s 2011 Report on the Practice of Assessment of Need under Part 2 of the Disability Act 2005 highlighted that full diagnostic assessments are time intensive and result in less resources being devoted to intervention and less time to assess children who are not referred via the statutory assessment of need process. 
Nevertheless, while acknowledging the importance of a needs-led approach to service provision, the NDA advises that identification and diagnosis of a person's impairment in appropriate cases may be necessary to determine whether an individual has an impairment within the meaning of the Disability Act 2005.[footnoteRef:1] The Irish Human Rights and Equality Commission (IHREC), in an amicus curiae intervention before the Court of Appeal, asserted that failure to identify or diagnose an impairment in appropriate cases may lead to an assessment report that inaccurately ascertains the nature and extent of an applicant’s disability and their health and education needs. IHREC further noted that where the identification of an impairment requires a diagnostic assessment, this does not in itself constitute a medical model of disability, nor is it inconsistent with the social model of disability as provided for in the UNCRPD. [1:  A disabled person is a person with an impairment who experiences disability. 
Disability is the result of negative interactions that take place between a 
person with an impairment and their social environment. Impairment is 
thus part of a negative interaction, but it is not the cause of, nor does it justify, 
disability.] 

In addition, the NDA notes that the proposed move away from a diagnostic approach is occurring at a time where access to a diagnosis remains necessary to access some services. There is a discrepancy in health and education criteria in that health and social care services can be accessed by children with disabilities based on need, whereas for some education services, a diagnosis is still required. For example, placement in special schools or special classes is based on a professional report of a diagnosis of disability and a recommendation that a special school or class is an appropriate placement for a child. In practice, this is often through the furnishing of an AoN report. Similarly, a health professional report – confirming a diagnosis of autism – is required for autistic children aged three to five attending Early Intervention Classes to prepare for primary school. There have also been reports of families being asked for AoN reports to access Domiciliary Care Allowance or to access certain housing supports. 
Whilst it is acknowledged that education services are continuing to transition to a needs-based model, with positive plans recently announced by the Department of Education and Youth to remove the requirement for professional reports of a diagnosis from entry requirements for special schools and special classes, the situation remains that a diagnostic assessment is still at present required to access these educational supports. In the absence of a full commencement of the EPSEN Act, the assessment of need process under the Disability Act 2005 is continuing to be used a means to unlock support in the sphere of education. 
The NDA’s Report on the Practice of Assessment of Need under Part 2 of the Disability Act 2005 found that assessors are extremely mindful of the resource allocation or service eligibility rules and these play a critical role in driving a diagnostic approach to assessments. In particular, the interviewees made it clear that they felt the resource allocation rules within the education sector place a significant pressure on them to perform full diagnostic assessments of school aged children. Many assessors cited a sense of professional and ethical duty to conduct assessments that would unlock resources with the education sector. Therefore, until such time as access to a diagnosis is no longer a pre-requisite to accessing services, in particular in education, it may be difficult to reorient away from a diagnostic approach, as demand for diagnostic assessments will likely remain high. 
Finally, the NDA notes that the HSE informed the Oireachtas Committee on Disability Matters in summer 2025 that one third of concluded assessments of need are resulting in a determination that the applicant does not have a disability within the definition under the 2005 Act. There may potentially be scope to reduce the number of such applications for assessment. However, the NDA also recognises that the purpose of the AON process is to identify whether a person has a disability within the meaning of the Act, the nature and extent of the disability, any health and education needs arising from that disability, as well as what services are required to meet those needs. As such, there will always be applicants who undergo an assessment of need who will be determined not to have a disability as defined within the legislation and these applications should not be eliminated. 
Specific observations
Head 1
Title, citation and commencement matters
Head 1 deals with the title of the Bill, an updated collective citation for the Disability Acts and commencement matters. 
The NDA does not have any observations under Head 1.
Head 2
Interpretation matters
Head 2 deals with two matters of interpretation, including a new definition relating to the ‘Principal Act’ and a revised definition of ‘Minister’. 
The NDA welcomes the proposals contained in Head 2, particularly the changes identifying the Minister for Children, Disability and Equality as having overall responsibility for the Disability Act 2005, rather than the current designation specified in the legislation as the Minister for Justice, Equality and Law Reform. 
Head 3
Head 3 proposes to amend the definitions of “assessment” and “substantial restriction” in section 7 of the 2005 Act.
Definition of “assessment”
The current definition of “assessment” is as follows:
“assessment” means an assessment undertaken or arranged by the Executive to determine, in respect of a person with a disability, the health and education needs (if any) occasioned by the disability and the health services or education services (if any) required to meet those needs.
The 2025 Bill proposes to replace this definition as follows:
‘assessment’ means an assessment undertaken or arranged by the Executive to determine, in respect of a person for whom an application is made under s.9(1): 
(a) whether that person has a disability as defined by sections 2(1) and 7(2) of the Act, and 
(b) where that person has a disability, the health and education needs (if any) occasioned by the disability and the health services or education services (if any) required to meet those needs.
According to the General Scheme, the change proposed in the 2025 Bill seeks to clarify that a determination as to whether an applicant has a disability within the meaning of Part 2 of the Act is a mandatory component of the assessment and that – in terms of sequencing – the first part of the assessment involves ascertaining whether the applicant does in fact have a disability within the meaning of Part 2. In so doing, the legislation is clear that a determination that a person has a disability within the meaning of Part 2 of the 2005 Act is a pre-requisite for entitlement to an assessment of health and education needs arising from that disability and services to meet those needs. 
This was already implicit in the legislation as currently enacted. It would not be possible for an assessor to determine the health and education needs of an applicant occasioned by their disability, without first assessing and determining that the applicant has a disability within the meaning of the legislation. 
[bookmark: _Hlk222490454][bookmark: _Hlk222495581]This proposed change appears to ensure coherence with section 8(7) of the 2005 Act, which makes mandatory provision as to the contents of an assessment report, including a determination as to whether the applicant has a disability. It is also consistent with the judgment of the Supreme Court in ELG v HSE IESC 14, which was clear that the 2005 Act envisages that a report of an assessment must first ascertain whether a person seeking an assessment does in fact have a disability within the meaning of the Act:
Therefore the requirements of the Act take the form of a causal conditional: if a person meets the threshold test of having a disability within the meaning of Part 2, then an assessment report will be prepared identifying the needs and the services required to meet those needs. It is limited to these circumstances, and s. 8(7) and the definition section do not provide for the preparation of an assessment report other than for the identification of the needs of, and services required by, a person with a disability, as defined by the Act.
In the case of ELG v HSE, a school aged child received an assessment of need. Although the assessment concluded that ELG did not have a disability within the meaning of the legislation, it did identify that they had certain health and education needs and made recommendations as to certain interventions to which referrals should be made, including to primary care psychology, primary care speech and language therapy and primary care occupational therapy. They received those services and supports. However, the Supreme Court held that as the assessment officer determined that ELG did not have a disability within the meaning of the Act, she was not entitled to a statement of her health and education needs, and of the services considered appropriate to meet the needs. 
The majority of assessors interviewed as part of the NDA’s 2011 Report on the Practice of Assessment of Need under Part 2 of the Disability Act 2005 indicated that children who do not have disabilities, children whose needs are comparatively minor and children who do not have needs for health services (but who may need education services) do regularly get assessed as part of the statutory assessment of need process. However, it is unclear to what extent assessors are identifying health and educational needs in the absence of a determination that the applicant has a disability within the meaning of the legislation (similar to what occurred in the ELG case). 
[bookmark: _Hlk222750707]In the ELG case, the Supreme Court found that Section 2 of the 2005 Act defines “disability” narrowly and sets what must be seen as “a high threshold”. The NDA underscores that applicants who do not meet the threshold test of having a disability within the meaning of Part 2 may still have health and education needs and require access to services. As such, where it is determined that an applicant does not have a disability within the meaning of the legislation, the assessment officer should ensure that the applicant is referred to any necessary health services as appropriate. It should be made clear that, a determination that a person does not meet the definition of disability under the Act does not affect access to any health or education services deemed necessary.
In addition, as outlined above, one of the primary motivations of the 2025 Bill is to reduce the focus on diagnostic assessments. While this proposed change clarifies that the first step in the assessment process is to determine whether the applicant has a disability within the meaning of the legislation, the NDA reiterates its view that identification and diagnosis of a person's impairment in appropriate cases may be necessary for ascertaining same. A diagnostic assessment in appropriate cases would precede the determination of whether the applicant meets the definition of disability under the 2005 Act.
Definition of “substantial restriction”
The current definition of “substantial restriction” is as follows:
(2) In the definition of “disability” in section 2, “substantial restriction” shall be construed for the purposes of this Part as meaning a restriction which—
(a) is permanent or likely to be permanent, results in a significant difficulty in communication, learning or mobility or in significantly disordered cognitive processes, and
(b) gives rise to the need for services to be provided continually to the person whether or not a child or, if the person is a child, to the need for services to be provided early in life to ameliorate the disability.
The 2025 Bill proposes to replace this definition as follows:
(2) In the definition of “disability” in section 2, “substantial restriction” shall be construed for the purposes of this Part as meaning a restriction which—
(a) is permanent or likely to be permanent, results in a significant difficulty in communication, learning or mobility or in significantly disordered cognitive processes, and
(b) gives rise to the need for services to be provided continually to the person whether or not a child or, if the person is a child, to the need for services to be provided early in life to ameliorate the restriction.
The proposed change amends the definition of ‘substantial restriction’ for the purposes of Part 2 of the 2005 Act in respect of a child by substituting the word ‘restriction’ for the word ‘disability’. According to the General Scheme, the current definition in section 7(2)(b) “has contributed to an undue focus on the particular nature of the impairment which gives rise to a child’s restrictions in capacity, rather than on the nature of the restrictions arising from that impairment”. The General Scheme further explains that this amendment should assist assessment officers “by clarifying the meaning of s.7(2)(b) so as to ensure an appropriate focus on the restrictions, that is, the barriers, that may hinder an applicant in participating fully in society on an equal basis with others.”
The NDA advises that there may be a contradiction in this proposed change. The proposed amendment seems to suggest that the service requirement in s.7(2)(b) is to reduce societal barriers, as opposed to intervening with the impairment. This does not appear to make sense in the circumstances, as health and education services are not provided to an individual to change the society which exists around that person. By contrast, interventions should either (a) reduce a person’s level of difficulty, (b) equip them with skills to achieve something in the context of having a difficulty, (c) help them to accept their difficulties or (d) provide extra resource so they can achieve the same outcome as someone without that difficulty.
For example, a child with autism may be restricted in participating in after-school activities because of dysregulation and feeling overwhelmed. The barriers to participation may include a) lack of knowledge of the activity leader of autism and the needs of an autistic child, b) negative attitude of other children attending the activity who do not include the child, or c) the setting where the activity is taking place, which is noisy and has very bright lights that contribute to the child’s dysregulation. Removing these barriers to participation would require training of leaders, building acceptance among the children and changes to the lighting/noise levels, though none of these actions would feature in a service statement. Rather, the service statement would likely advise of the need for various supports, services and strategies to assist the child to adapt to their environment, for example by working with an Occupational Therapist who might recommend ear defenders, along with strategies for regulation.
Given the issues highlighted, the NDA advises that this proposed change be re-examined.
Separate to the changes proposed, the NDA also advises that this Bill offers the opportunity to examine the language in s. 7(2)(a) relating to “communication, learning or mobility or in significantly disordered cognitive processes” and determine if it is sufficiently comprehensive to cover all disabilities. In addition, offensive language, such as the word “disordered”, could be replaced. 
The NDA further advises that the word “continually” in s. 7(2)(b) should be reviewed, with consideration afforded to accommodating AoN applicants who may have a temporary or intermittent need for services, but these needs are not continual. For example, the NDA notes that many children accessing a Children's Disability Network Team (CDNT), who have a disability within the meaning of the legislation, do not require services to be provided on a continual basis. They may require some intensive services at a point in time, and additional services later. They may also have periodic needs, though these needs may decline as they age (we recognise needs may also increase with age, in which case, additional services may be required).  
Head 4
Specialist input from educational professionals into determinations of disability
Section 8(3) currently reads as follows:
Where an assessment officer is of opinion that there may be a need for an education service to be provided to an applicant, he or she shall, as soon as may be, request the Council in writing to nominate a person with appropriate expertise to assist in the carrying out of the assessment under this section in relation to the applicant and the Council shall comply with the request.
The 2025 Bill proposes to substitute this wording with the following:
“Where, in respect of an applicant who has been determined by an assessment officer to have a disability in accordance with this Part, the assessment officer is of opinion that there may be a need for an education service to be provided to that applicant, he or she shall, as soon as may be, request the Council in writing to nominate a person with appropriate expertise to assist in the carrying out of part (b) of the assessment, as defined under Section 7(1), under this section in relation to the applicant and the Council shall comply with the request.”
Under the changes proposed to section 8(3) in the 2025 Bill, assessment officers cannot request the NCSE to nominate an expert to assist with determining whether an applicant has a disability within the meaning of the 2005 Act, in circumstances where the applicant may need an education service. As such, once an assessment officer has determined that the applicant has a disability within the meaning of the 2005 Act, and they form the opinion that the applicant may need an education service, the assessment officer can at that juncture request the NCSE to nominate a person with appropriate expertise for assistance in carrying out the remainder of the assessment. 
While the specialist input of educational professionals may not be necessary where a diagnosis is required as part of a determination of disability within the meaning of the legislation, the jurisprudence in this area is clear that a diagnosis is not required for every assessment. 
The NDA welcomes the clarification of the role of the NCSE professionals as it relates to s. 8(2). Positively, the General Scheme still acknowledges that educational expertise may be required in determining whether an applicant has a disability within the meaning of the 2005 Act. The option for assessment officers to avail of assistance in arriving at a disability determination was also recognised by the Court of Appeal in A.B. v HSE [2023] IECA 275:
If the ascertainment of either the nature and extent of the disability are not within the assessor’s field of competence, whatever diagnostic tools or processes are considered appropriate must be deployed for the purposes of discharging the statutory function in order to support the finding of an impairment of a kind that falls within the definition of disability in s. 2(1) as modified by s. 7(2). 
In circumstances where an assessment officer requires educational experience in determining whether an applicant has a disability within the definition of the 2005 Act, the General Scheme suggests that an assessment officer can seek specialist input, such as input from an educational psychologist, under an alternative statutory provision, namely s. 8(2). S. 8(2) reads as follows:
An assessment officer shall carry out assessments of applicants or arrange for their carrying out by other employees of the Executive or by other persons with appropriate experience.
While it is welcome that assessment officers still have a route to seek input from educational specialists where necessary in determining whether an applicant has a disability within the meaning of the legislation, the NDA notes that there is a clear distinction in the roles under sections 8(2) and 8(3). S. 8(3) involves a person with appropriate expertise assisting the carrying out of the assessment, whereas s. 8(2) involves the actual assessment of the applicant by the assessment officer, another HSE employee or another person with appropriate experience. In CD v HSE [2025] IEHC 287, the High Court differentiated the roles as follows:
The distinction between the s. 8(2) person and the s. 8(3) person could be summarised as a s. 8(3) person assists with an assessment whereas a s. 8(2) person carries out the assessment.
Therefore, if assistance is sought under s. 8(2), the educational specialist will carry out an assessment and prepare a written report of same. This report will feed into the assessment officer’s written report of the results of the assessment (the assessment officer retains sole responsibility for preparing the written report of the results of the assessment). This is a more involved role than that provided for under s. 8(3), which entails a person nominated by the NCSE assisting an assessment officer with an assessment, where the assessment officer is of the opinion that the applicant may need an education service. 
There are also other differences in the roles. The High Court was clear in its judgment in the CD v HSE case that a person who is qualified for a s. 8(3) nomination is not necessarily also qualified to carry out a s. 8(2) assessment, although they may be. The High Court pointed out that a person who is providing assistance pursuant to s. 8(3) must have “appropriate expertise” whereas the person carrying out an assessment pursuant to s. 8(2) must have “appropriate experience”.
The High Court also clarified that input of a professional under s. 8(2) may continue throughout the s. 8 process, even after the assessment has been carried out. By contrast, the involvement of a person providing assistance pursuant to s. 8(3) is more limited and finite, as their involvement in the s. 8 process comes to an end once they have provided such assistance as they consider appropriate. Again, the s.8(2) role may be more involved than a s. 8(3) role. 
The NDA notes that a key motivation behind this proposal is to reduce the number of nomination requests by assessment officers to the NCSE, specifically where such assistance is being sought to assist with disability determinations. However, the NDA encourages consideration of any possible unintended consequences, such as increased reliance by assessment officers on s. 8(2), which is a role requiring greater involvement and work by educational specialists than under s. 8(3). 
Assessing the nature and extent of a disability
Section 8(7) currently reads as follows: 
A report under subsection (6) (referred to in this Act as “an assessment report”) shall set out the findings of the assessment officer concerned together with determinations in relation to the following—
(a) whether the applicant has a disability,
(b) in case the determination is that the applicant has a disability—
(i) a statement of the nature and extent of the disability,
… 
The 2025 Bill proposes to substitute this wording with the following:
A report under subsection (6) (referred to in this Act as “an assessment report”) shall set out the findings of the assessment officer concerned together with determinations in relation to the following—
(a) whether the applicant has a disability,
(b) in case the determination is that the applicant has a disability—
(i) a statement of the significant difficulty in communication, learning or mobility or the significantly disordered cognitive processes, as the case may be, which gives rise to the need for services
…
Under this proposed change, assessment reports will no longer include a statement on the “nature and extent of the disability” but will instead include a statement on the “significant difficulty in communication, learning or mobility or the significantly disordered cognitive processes, as the case may be, which gives rise to the need for services”. According to the General Scheme, the aim here is to ensure a greater focus on restrictions experienced by applicants, and to reduce the pressure to carry out “exhaustive, resource-intensive diagnostic assessments of impairments in circumstances where this is not necessary to determine needs (in relation to communication, learning, mobility, etc) occasioned by a disability”. Though, the General Scheme recognises that a diagnostic approach may still be necessary to determine a person’s health and education needs.
The requirements for identifying the “nature and extent of the [applicant’s] disability” have been considered in several court decisions, which have emphasised the importance of diagnostic assessments. For example, in the case of C.T.M. v HSE & Ors. [2022] IEHC 131, the High Court stated that, to the extent practicable at the time, the nature and extent of a disability should be fully assessed during the assessment of need process:
I am thus satisfied that to determine the existence of a disability and its nature and extent, it is necessary to consider and reach a decision on the cause of the restrictions through appropriate and indicated diagnostic assessments. 
To be clear, I do not construe Part 2 of the 2005 Act as requiring a definitive diagnosis in every case. It stands to reason that as a child grows and a condition evolves, there may be a clinical need for further assessment. What the Act requires is that to the extent practicable at that time, the nature and extent of a disability should be fully assessed during the Part 2 process.
The Court of Appeal arrived at a similar conclusion in its judgment in A.B. v HSE [2023] IECA 275, which considered the requirement for assessment reports to include a “statement of the nature and extent of the disability”. The Court of Appeal held that where the assessment officer determines that the applicant has a disability within the meaning of the legislation, the assessment report must in each case competently identify “the nature and extent” of any disability found to exist. The Court of Appeal was clear that identifying the nature and extent of the disability may include a diagnostic assessment, although this is not required in every case:
Accordingly, in general, where an Assessment Officer determines that an applicant has a disability, the assessment of need should not be regarded as complete for the purposes of the Disability Act, 2005 unless, where in the opinion of the Assessment Officer a diagnostic assessment is warranted, appropriate or necessary in light of the evidence presenting, to ensure that the Report properly identifies both the nature and extent of underlying disability or disabilities and the assessment report incorporates such diagnostic assessment of the individual or child’s disability and clarifies both its nature and extent.
Given how the courts have interpreted the requirement for ascertaining the nature and extent of the disability, the change proposed in the 2025 Bill, by focusing more on restrictions, may result in a shift away from a diagnostic approach to assessments. The NDA refers the Committee to its overarching comments in relation to the move away from a diagnostic approach to assessments, detailed at the outset of this submission. 
An additional point to mention here is that clinicians and others previously highlighted difficulties in ascertaining the nature and extent of a disability within the timeframes prescribed by the Disability Act 2005, which they viewed in some cases as inappropriate. The consultation undertaken as part of the NDA’s review of the operation of Part 2 of the 2005 Act also referenced differing views in the system as to what level of assessment is demanded by the terms of the legislation, particularly in relation to determining ‘the nature and extent of disability’. 
The NDA advises that any changes to this legislative provision addresses the challenges experienced by assessment officers and provides the clarity required. While diagnostic assessments are undoubtedly more resource intensive, there are also clear thresholds for a disability diagnosis as per the International Classification of Functioning, Disability and Health (ICF) of the World Health Organisation. Clear guidance for assessors on determining the “significant difficulty in communication, learning or mobility or the significantly disordered cognitive processes, as the case may be, which gives rise to the need for services” may be necessary to achieve this.
Head 5
Withdrawal and closure of applications
Head 5 proposes to allow an assessment officer to close an application where:
a) an applicant wishes to withdraw the application or
b) where the circumstances are such that an application may be deemed to be withdrawn.
[bookmark: _Hlk222741915]The NDA notes that the circumstances in which an application “may be deemed to be withdrawn” are not elaborated. We further note that Head 6 proposes to amend section 21 of the 2005 Act and insert a new sub-paragraph permitting the Minister for Children, Disability and Equality to make regulations in relation to the closure of applications under Head 5. These regulations propose to outline the circumstances in which an application can be closed and the procedures associated with that process. 
The NDA does not anticipate a difficulty in an application for an assessment of need being closed where an applicant voluntarily chooses to withdraw it. However, we would welcome clarity as to the full range of circumstances in which an application would be closed or deemed to be withdrawn. 
For example, we note that Head 6 proposes that an application may be closed or deemed withdrawn where it has become “impracticable to progress an application because of lack of engagement”. The NDA would welcome clarity on what may amount to a lack of engagement in such circumstances and whether this would be the only circumstance in which an application could be deemed withdrawn or closed (apart from a voluntary withdrawal). The NDA advises that there may be a range of explanations for a lack of or delayed communication by families of children with disabilities, including illness or crisis situations. There are also many families who might be accessing International Protection Accommodation who are moved at short notice and may not be able to access correspondence. 
The NDA also underscores the importance of accessible communications and information concerning assessments of need. If an application for an assessment may be closed or deemed withdrawn without their consent, families need to fully understand this possibility and any implications. Public bodies, including the HSE, have a requirement under Part 3 of the Disability Act 2005 to make sure their services and information are accessible to all members of the public, including people with disabilities. To assist public bodies with this requirement, the NDA published a Code of Practice on Accessibility of Public Services and Information Provided by Public Bodies. The NDA advises the HSE to have regard to this Code of Practice when providing information on assessments of need.
In addition, the NDA’s Centre for Excellence in Universal Design, together with the Department of Public Expenditure, NDP Delivery and Reform, co-developed a Customer Communications Toolkit for Services to the Public – A Universal Design Approach, which provides guidance on how to design communications for the public using the simplest and clearest language possible and to ensure that all communications are accessible and meet the diverse needs of all customers covering written, verbal, digital and signed. The NDA advises the HSE to utilise this toolkit when issuing its communications on assessment of need. On a practical level, efforts to contact families by phone and e-mail in addition to mail should be pursued before a case is closed. 
Furthermore, the NDA would welcome clarity on other points associated with this proposal, including whether applicants will be afforded the opportunity to appeal or seek a review of a decision to withdraw or close an application. Additionally, the NDA would welcome clarity as to whether an applicant will be permitted to re-apply for an assessment, where an application is closed or deemed withdrawn. On the latter, the NDA notes that the Disability Act 2005 permits a person to reapply for an assessment of need if, since the date of the initial assessment:
There has been a material change of circumstances 
Further information has become available which either relates to the personal circumstances of the applicant or to the interventions deemed appropriate to meet the needs of the applicant, or 
A material mistake of fact is identified in the assessment report.
However, this provision envisages a situation whereby an applicant has already obtained an assessment of need. In the case of an application being closed or withdrawn, an assessment would not have been carried out and therefore it does not appear that this procedure is directly relevant. 
If this proposal is progressed, and regulations are to be developed, the NDA encourages meaningful engagement with disabled people, through their representative organisations, parents of children requiring assessments, professionals involved in assessments and other relevant stakeholders.
Head 6 
Statutory guidance
Head 6 proposes to permit the Minister for Children, Disability and Equality to require the HSE to issue, within six months of the Bill’s enactment, statutory guidelines providing practical guidance in respect of the assessment of need process. The NDA notes that the proposed guidance will be of a non-binding nature and cannot go outside the parameters of the provisions of the primary legislation itself. According to the General Scheme, it is anticipated that the statutory guidelines “will, without being unduly prescriptive, improve the fairness and consistency of the process, support and strengthen assessment officers in the performance of their functions, and facilitate the case-by-case approach required in determining and reporting on whether an applicant has a disability and, if so, whether identifying the needs occasioned by the disability requires a diagnostic assessment or not.”
The NDA welcomes the proposed introduction of statutory guidelines, though we would also be open to other alternatives with a statutory underpinning, such as a statutory Code of Practice accompanied by regular monitoring of its implementation. By way of background, the NDA’s review of the operation of Part 2 of the Disability Act 2005 observed that the HSE had previously issued national guidelines in 2009 in relation to the statutory assessment of need. However, these appeared to have had little impact in certain areas. A significant number of personnel involved in the statutory assessment of need process were of the view that these guidelines had an inadequate legal status and therefore they felt obliged to carry out assessments in a manner which they believed was required of them by the 2005 Act. 
In light of these challenges, the NDA’s review had advised that there may be merit in bringing greater consistency and certainty to the process via some form of guidance which has a statutory status, such as through standards, regulations or a statutory Code of Practice. If such were developed, the NDA advised that they might aim to: 
underpin the guidance for carrying out assessments 
address legal concerns regarding the definition of disability 
have an agreed descriptive model for functional assessment, with clarity on stated purpose, 
clearly defined stages and feedback process for assessors 
clarify that an assessment of presenting need, and not a diagnosis, is required 
foster a multi-disciplinary/team approach
The NDA also previously advised that consideration be given to establishing a multi-disciplinary working group to inform the development of any such legal instrument which could be drawn from the various stakeholders engaged in the statutory assessment of need process and include both parents and practitioners. The NDA advises that the development of statutory guidelines may be beneficial in ensuring greater consistency of approach and understanding of the requirements of the assessment process by assessment officers. The NDA further encourages consideration of the above advice – much of which is still relevant – in the development of any statutory guidelines.
Furthermore, HIQA’s recent scoping review revealed that statutory guidance and codes of practice are used internationally, based on legislation, to set out the principles of a holistic, strengths based and integrated approach to assessment of need. For instance, statutory guidance or codes of practice exist in three UK jurisdictions (although some inconsistencies in processes across these countries remain).
Another key finding from our previous review of the operation of Part 2 of the Disability Act 2005 was that most assessors reported that they did not receive feedback on the assessments that they conducted. Accordingly, the NDA advised that the HSE should develop an effective mechanism for ensuring that individual assessors are provided with feedback on assessments they carry out under the 2005 Act, with the aim of furthering a more consistent approach. The proposed statutory guidelines – which should bring greater clarity as to what is and is not required of assessors in conducting statutory assessments of need – should also enable managers to provide assessors with more consistent feedback.
The NDA would also welcome clarity as to whether and how implementation of the guidelines will be monitored.
The NDA advises that any statutory guidelines must be conscious of and facilitate an independent assessment of need, with s. 8(4) of the 2005 Act making provision for the independence of assessment officers in the performance of their functions. In AB v HSE 2023 IECA 275, the Court of Appeal struck down a 2020 Assessment of Need Standard Operating Procedure (SOP) for impermissibly interfering with the independence of the functions of assessment officers under s. 8 of the 2005 Act. The Court of Appeal underlined in the same judgment that assessment officers must be accorded a margin of appreciation in the discharge of their functions under s. 8 where professional judgement comes into play. 
In relation to specific aspects of the proposed statutory guidelines, the NDA also offers the following observations:
The NDA notes that the proposed statutory guidelines would include guidance on the interpretation of legal definitions in the 2005 Act, including the definition of ‘disability’ and the application of definitions in the context of an assessment. It may also include examples to illustrate the interpretation and application of definitions. However, the General Scheme also states that the guidelines would not purport to be a legal interpretation. This suggests that the guidelines will offer an interpretation of legal definitions, but these will not be a ‘legal interpretation’. As such, assessors will not be bound by the interpretation set out in the statutory guidelines. The NDA advises that this point is clearly addressed in the proposed guidelines to address any potential confusion. 
The General Scheme states that the proposed guidelines will emphasise the ‘high threshold’ for entitlement to a statutory assessment. This appears to be a mistake. Under the provisions of the Disability Act 2005, parents or guardians may apply for an assessment of need if they are of the opinion that the child may have a disability within the terms of the Act. This would not be considered a ‘high threshold’ for assessment. In the ELG case, the Supreme Court found that s. 2 of the 2005 Act defines “disability” narrowly and sets what must be seen as a ‘high threshold’. It appears that the General Scheme may be referring to the threshold of the definition of “disability” as opposed to the threshold for applying for an assessment of need. The NDA would welcome clarification on this point. 
The NDA welcomes the proposal to signpost applicants who are not determined to have a ‘disability’ within the meaning of the Act to available services to address the health and education needs (if any) that have been identified.
The NDA notes that it is intended that the proposed guidelines will assist assessment officers in making a determination of whether a disability exists at the earliest possible stage in eligible cases after the initial administrative steps have been carried out, and this will include a checklist setting out the findings that must be made in line with the legislation in making such a determination. The NDA notes that this checklist does not include any reference to the possibility of a diagnostic assessment, which may be helpful to highlight.
In the case of A.B. v HSE [2023] IECA 275, the Court of Appeal was clear that a formal diagnostic process is not a pre-requisite to assessing whether an applicant meets the definition of ‘disability’ under legislation. According to the Court of Appeal, the imposition of such an element would be excessively prescriptive in circumstances where there is a myriad of different conditions which can meet the definition of a “disability” within the meaning of the Act, some of which do not require a formal diagnosis for the purposes of carrying out a valid assessment under s. 8.
At the same time, however, the Court of Appeal was clear that the functions and duties of assessment officers under s. 8 are such, that taken in the context of the Act as a whole, it is primarily a matter for assessment officers as to whether a specific diagnosis is required to be sought in the discharge of their statutory functions under s. 8 – including in the context of ascertaining the existence of a disability within the meaning of the legislation. The Court of Appeal also emphasised that the independence of assessment officers in the performance of their statutory functions is central in this regard:
Third parties – whether the HSE, parents or guardians - are not entitled to insist upon the inclusion or exclusion of any particular methodology or diagnostic step in the performance of the s. 8 assessment process by the authorised Assessment Officers.
Finally, the NDA notes that a six-month deadline for the development of the guidance may be ambitious. We suggest that this timeframe factor in the need for meaningful engagement with disabled people, through their representative organisations, parents of children requiring assessments, professionals involved in assessments and other relevant stakeholders. 
Withdrawal and closure of applications
Head 6 proposes to insert a new sub-paragraph permitting the Minister to make regulations in relation to the closure or withdrawal of applications under Head 5. The General Scheme states that closure or withdrawal of applications will apply in circumstances where it has become impracticable to progress applications because of lack of engagement and/or because the applicant has indicated a wish to withdraw the application.
The NDA has outlined its observations on this proposal under Head 5. In summary, the key questions we have are as follows:
In what circumstances will an application be closed or deemed withdrawn?
What will constitute “lack of engagement” resulting in the withdrawal or closure of an application?
Will applicants whose applications are closed or withdrawn be afforded the opportunity to appeal or seek a review of this decision?
Will applicants whose applications are closed or withdrawn be permitted to re-apply for an assessment?
Will there be a consultation prior to the issuing of any regulations in relation to closure or withdrawal of applications?
Head 7
Transitional provisions
Head 7 deals with transitional provisions, the intention of which are to apply the proposed amendments contained within the 2025 Bill (following its enactment) to any application for an assessment of need where the assessment process has yet to commence. The process will not be considered to have commenced where no steps have been taken to determine (1) whether the applicant has a disability, or (2) the health and education needs (if any) occasioned by the disability.
The NDA advises that any changes to the assessment of need process necessitated by the 2025 Bill are communicated in a clear and accessible way to families. This includes in particular families who have already made an application and are waiting a considerable length of time for an assessment, who may have particular questions or concerns about the implications of the Bill. 
Additional points
Access to information
Many children on the waiting list for assessments of need are already accessing services through CDNTs, primary care, CAMHS or through schools. Some of these children may have already received some assessments outside of the statutory AoN process. It would be useful to understand if assessment officers have sufficient access to this information, whether they have the authority to request this information or whether anything is required to be added to the legislation to allow this. 
The ability to join databases with various data of children and young people with disabilities would be very beneficial in the identification of needs. If there is any legislative impediment to linking these databases, consideration of a legislative amendment permitting same could be beneficial. Suggested databases, including the AoN database, are as follows:
those who have applied for an AoN along with the determination as to whether they have a disability within the meaning of the legislation
children receiving or waiting for CDNT services as recorded in the new CDNT Information Management System 
those recorded on the National Ability Support System.
Age-appropriate assessments
Any individual who is born on or after 1 June 2002 is now entitled to apply for an assessment of need. As such, adults aged up to 24 can access an AoN, and the number entitled to assessments will continue to increase year on year as more people become eligible. The Disability Act 2005 requires an assessment of both the health and educational needs of an applicant who is determined to have a disability within the meaning of the legislation. However, although the legislation mandates an assessment of education needs, educational needs and services are likely to be less relevant to adults aged over 18, particularly as they progress through adulthood and out of education. The need for all adults who meet the definition of disability under the legislation to undergo an assessment of educational needs under the 2005 Act may benefit from review.
Conclusion
The NDA welcomes the opportunity to contribute to the Joint Committee’s pre-legislative scrutiny of this important Bill. We would be happy to engage with members of the Joint Committee on any of the points raised in this submission.
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